#39,100 11/5/73
Memorandum 73-98

Subject: Jtudy 39.100 - Enforcement of Sister State Money Judgments

The Recommendation Relating to Enfercement of Sister State Money Judge
ments has been revised according to the Commission’s decisions at the Qcitober
meeting and has been sent to the:printer. (A copy of the recommendation as
revised is attached to this memorandum.) At the last meeting, the problem
of the relationship between the proposed procedure and the procedure for en-
féfcing support orders under the Uniform Reciprocal Enforcement of Support
Act (URESA) was raised, The staff has resolved the confiict between these
procedures by excluding support orders from the coverage of the recommenda-
tion. (See Section 1710.10{c).) This was done because the URESA pffers a
more complete remedy for enforeing orders for support since the sister state
support order may be established In California feor enforcement of both
arreerages and future payments as they acerue even though such payments are
modifiable. The URESA will be even more effective if Senate Bill 811 is
adopted (iegistration procedure for support orders). By way of contrast,
the Commission's recommendstion is intended to allow enforcement of only
these sister state Judgments for a specific sum.

The staff has alsc made clear in the Comments to Sections 1710.15 end
1710.25 that a judgment payable in installments may be entered but that
execution may issue only for the part of the Judgment which has accrued.

Respectfully submitted,

Stan G. Ulrich
Legal Counsel
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The” California Law Revision Covmission was directed

by Resolution Chapter 27 of the Statutes of 1972 to study

the law relating to attachment, garnishment, execution,

repossession of property, civil arrest, confession of judg-

Bent procedures, default judgment procedures, and related

mattars.

The Commission herewith submits its recommendation

relating to one aspect of the 1972 resolution--enforcement

of sister state money judgments,
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RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION
relating to

ENFORCEMENT OF SISTER STATE MONEY JUDGMENTS

The exclusive way to enforce a sister state money judgment in California
is te bring an action on the judgment; when a California judgment is obtained,
then execution may issue.1 This traditional manner of enforcing judgments of
sister states requires all the normal trappings of an original actien. The
judgment creditor must file a complaint. There must be personal or quasi in
rem jurisdiction. The creditor may geek a writ of sttachment, if
available, until such time as the California judgment has been obtained, A
trial {bowever summary} must be held, at which time the judgment debtor may
raise any defenses to the validity of the sister state ,judgment.2 only after
the entry of the California judgment may the judgment crediter seek executien
ot the debtor's assets in this state.

The formal, traditional process for enforcing sister state judgments has been

3

criticized as time consuming and inefficient. A simpler and more efficlent-

1. 5 B. Witkin, Califorpnia Procedure Enforcement of Judgment § 193 at 3548
(24 ed. 1971); Restatement (Second) of Conflict of Laws § 99, Comment b;
§ 100, Comment b (1971); cf. Code Civ. Proc. §§ 337.5(3), 1913.

2. Defenses to enforcement include the following: the judgment is not final and
unconditional; the judgment was obtained by extrinsic fraud; the judgment
wes rendered in excess of jurisdiction; the judgment is not enforcesable in
the state of rendition; misconduct of the plaintiff; the judement has already
been paid; suit on the judgment is barred by the statute of limitations in
the state where enforcement is sought. S B. Witkin, California Procedure
Enforcement of Judgment § 194 at 3549-3550 (24 ed. 1971); Restatement
{Second) of Conflict of Laws §§ 103-121 (1971).

3. Se=, e.g., Kulzer, The Uniform Enforcement of Foreign Judgments Act and The
tniform Enforcement of Foreign Judgments Act (Revised 1964 Act), State of
New York Judicial Conference, 13th Annual Report 245 (1968); Report of the
Standing Committee on Jurisprudence and Law Reform, 52 A,B.A. Reports 292
(1927); Jacksen, Full Faith and Credit--The Lawyer's Clause of the Consti-
tution, 45 Colum. L. Rev. 1 (1945); Paulsen, Enforcing the Money Judgment
of @ Sister State, 42 Towa L. Rev. 202 (1957).
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precedure is offered by the revised Uniform Faforcement of Foreign Judgments

Act of 196&.LL Under the Uniform Act, a sister state judgment may be filed with

the court in the state where enforcement is sought and is then treated as a

Judgment of that court. The Uniform Act procedure is used in the major commer-

clal states of Wew York and Pennsylvania and also in Arizona, Colorado, Kansas,

North Dakota, Oklahoma, Wisconsin, and Nyoming.5 A similar procedure is pro-

vided in legislation enacted by Congress in 1948 for the enforcement of the

Judgment of one federal district court in another district.

The Iaw Revision Commission recommends that California provide an optional

7
procedure for the enforcement of sister state money judgments similar to that

provided by the Uniform Act. The following are the significant faatures. of the

legislation recommended by the Commission:

(1) The judgment creditor files an application in a California superior

court8 for the entry of a California judgment based on the sister state jJudgment.

9A Uniform Laws Ann. 48% (1965). A similar registration procedure is pro-
vided by the Uniferm Reciprocal Enforcement of Support Act of 1968.

In addition, an earlier act=«the Uniform Enforcement of Foreign Judgments
Act of 1948--which provides a summary judgment procedure, has been adopted
in Arkansas, JIllinois, Missouri, Nebraska, Oregon, and Washington. QA
Uniform Laws Ann. 475 (1965); Naticnal Conference of Commissioners on
Uniform State Laws, Handbook 309 (1970).

28 U.8.C¢. § 1963 (1970). Registration systems have long been used successfully
in other countries with federated states, e.g., Australia. GSee Yntema, The
Eanforcement of Feoreign Judgments in Anglo-American Law, 33 Miech. L. Rev. 1129
(1935}; Leflar, The New Uniform Foreign Judgmentis Act, 24 N.Y.U. L.Q. Rev.
336, 343-345 (19B9); Morison, Extra-Territorial Enforcement of Judgments
Within the Commonwealth of Australia, 21 Aust. L.d. 298 (1047).

Support orders of sister state courts would not be enforceasble by the proposed
procedure since a separate enforcement procedure for such orders is provided by
the Uniform Reciprocal Enforcement of Support Act, Title 1l0a {commencing with
Section 1650) of the Code of Civil Procedure.

Although generally claims of not more than $1,000 are heard in justice court
(Code Civ. Proc. § 112) and claims of not more than $5,000 are heard in muni<
cipal court {Code Civ. Proc. § 89), all proceedings under the recommended Proe
cedure would take place in superior court regardless of amount. The consoii-
dation of all such proceedings in the superior court should promote efficient
and uniform operation and use of the procedure should not be so freguent as
to be burdensome on the court.
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The applicatien is accompanied by an authenticated copy of the sister state
judgment. The clerk enters a judgment in the amount shown in the application
to be remaining unpald on the sister state judgment.

(2} The judgment creditor is required to promptly serve on the judgment
debtor a notice of entry of the judgment in the manner provided for service of
summons. The judgment debtor, upon noticed motion made not later than 30 days
after service by the creditor of the notice of entry of the judgment, may have
the judgment vacated on any ground that would be a defense to an action in
California to enforce the sister state judgment.

(3) As a general rule, the judgment creditor may not cbtain a writ of
execution until 30 days after he serves the judgment debtor with notice of
entry of judgment. However, the judgment creditor may cobtain a writ of execu-
tion and have it levied prior to notice of entry of judgment where "great or
irreparable injury” would otherwise result or where the judgment debtor is a
nonresident,9 but in such cases, assets levied upon may not be sold (except
where the property is perishable} or distributed to the creditor until at least
30 days after the creditor serves notice of entry of the judgment on the judg-
ment debtor.

The recammended procedure constitutes a complete and orderly scheme for
the enforcement of sister state money judgments. It offers savings in time and
money to both courts and creditors. At the same time, the procedure is fair to
the judgment debtor because {1) it does not make enforceable any sister state judg-

ment that is not now enforceable in Califorhia by an action on the judgment and

9. TFor the purposes of this exception, a nonresident is a nonresident indi-
vidual, a foreign corporation which has not qualified to do business in
California, or a foreign partnership which has not designated an agent
for service of process in California.
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(g)pif~permits the judgment debtor to assert anry defense that he could now

assert if an action were brought on the judgment in California.

The Commission's recemmendation would be effectuated by the enactment

of the following measure:

An act to amend Sections 674, 1713.1, and 1713.3 of, to amend the

heading of Title 11 (commencing with Section 1710.10) of Part 3

of, to add Chapter 1 (commencing with Section 1710.10) to Title

11 of Part 3 of, and to repeal Section 1915 of, the Code of Civil

Procedure, relating to enforcement of Jjudgments.

The people of the State of California do enact as follows:

b



§ 6Tk

fode of Civil Procedure § &7h {amended)

Section 1. Section 5T4 of the Code of Civil Procedure is

amended to read:

&7k, An ebstract of the Judgment or decree of any
court of this State, including a judgment entered
pursuant to Chapter ) (commencing with Section ’

1710.10) of Title 11 of Part 3, or a judgment
of any court sitting ss a

small elains court, ov any court of record of the Tnited States, -
the enforcement of which Jins not Yeen staved on appeal
certifiedd Ly the elerk, judee or Jostioe of the court where sueh or pursuent %o
Judgment or decree was rendered, way be recorded with Lhe Section 1710.50 ,
recorder of any county and From siel recordine the judgment

ar deerce becomes a Hen upon &l the real property of the

Judgment debtor, not exempt from execiation, in snch enunty,

owned by him at the tiwe, or whiwl he sy aflierward and

before the Tin expives, acquive. Suel lien sontinves for 10

years from the date of rhe vitry of the judmoent or decree

guless the enforcement of the judenwnt or decree is stayed

on appeal by the exceution of a sifficient undertakinge or the

deposit. In ¢ourt of the regrisite wmoeunt ol wmaneyr as provided

in this code, or by the statotes o 1he United States, in which

ease the Len of the judgment ar decree, and any lien or liability

- now existing or hereafir ereaded by virtue of an attachnent

that has been issucd amt Jevied o the weijon, unless otherwise

by statutes of the United States providd, ecuses, ur wpon

an undertaking on release of atiachent, or unless the juda-

ment or decree is previonsty satisficd, or the lion otherwise

dischurged. The absiract above mwentioned shall contain the

following: title of the vourt and iuse and ramber Of the

action ; date of entfry of fhe jinlrrent or deeree; names of the

Judgnient debtor and ol the judgment ereditor; amount of

the judgment or decreq, wnl where entered in judement book,

minutes or docket fn the jnstice eonrt

or pursuant to

Bection 1710.50

Comment. Section 6Th is amended to make clear that the section
applies to judgmente entered pursusnt to Section 1710.10 et seq. See

Section 1710.10 et Beg. and Comments.



Technical amendment (heading for Title 11)

Sec. 2. The heading of Title 11 {commencing with Section 1710.10) of
Part 3 of the Code of Civil Procedure is amended to read:
TITLE 11. ©F-PROCEEPINGS-IN-PROBATE-6OURTS

SISTER STATE AND FOREIGN MONEY JUDGMENTS

Code of Civil Procedure §§ 1710.10-1710.65 (added)

Sec. 3. Chapter 1 {commencing with Section 1710.10) is added to Titles 11
of Part 3 of the Code of Civil Procedure, to read:

Chapter 1. BSister State Money Judgments

§ 1710.10. Definitions

1710.10. As used in this chapter:

(a) "Judgment creditor" means the person or persens who can bring an
pction to enforce a sister state judgment.

{(b) "Judgment debtor" means the person or persoﬁs against whom an action
to enforce a sister state judgment can bz brought.

(c) "sister state judgment" means that part of any judgment, decree, or

order of 8 court of a stats of the United States, other than California, which
requires the payment of money but does not include a support order as defined

in subdivision (k) of Section 1653.

Comment. Subdivisions (a) and (b) of Section 1710.10 incorporate the
general law determining the persons who may enforce a judgment and against
whom a judgment may be enforced. See, e.g., Title 3 {commencing with Section
367) of Part 2 of the Code of Civil Procedure and Code of Civil Procedure
Sections 578, 579.

gubdivision (¢} is based on Section 1 of the revised Uniform Enforcement
of Foreign Judgments Act of 1964. OA Uniform Laws Ann. 483 (1965). However,

s



unlike the Uniform Act which applies to all state and federal Judgments en-
titled to full faith and credit, Section 1710.10(c) applies only to judgments
of sister state courts which require the payment of money. BSupport orders as
defined in Section 1653(k) are excluded from the coverage of this chapter since
they are enforceable under the Uniform Reciprocal Enforcement of Support Act,
Title 10a {commencing with Section 1650). It should be noted that "sister

state judgment” is defined as that part of a judgment requiring therpayment
of money. Hence, for example, if a judgment of a sister state court requires
béth the payment of money and the performance of some other act, such as the
conveyance of land, only the part regquiring the payment of money is considergd
a "sister state judgment” enforceatlle under tﬂis chapter. The part requiring
the performance of some other act may be enforced, if at ali:hoﬁly by a

separate action. See Section 1710.65.

§ 1710.15. Application for entry of judgment

1710.15. (a} A judegment creditor may apply for the entry of a Jjudgment
based on a sister state judgment by filing an application with the superior
court for the county designated by Section 1710.20.

(b) The application shall be executed under oath and shall include all
of the following:

(1) A statement that an action in this state on the sister state judgment
is not barred by the applicable statute of limitations.

(2) A statement, based on the applicant’s information and belief, that
no stay of enforcement of the sister state judgment is currently in effect in

the sister state,

(3) A statement of the amount remaining unpaid under the sister state
Judgment.

(4} A statement that no action bas2d on the sister state judgment is
currently pending in any court in this state and that no Jjudgment based on the

sister state judgment has previously been entered in any proceeding in this

state.



{5) Where the judgment debtor is an individual, a statement setting
forth the name and last known residence address of the judgment debtor.
Where the judgment debtor is a corporation, a statement of the corporation's
name, place of incorporation, and whether the corporation, if foreign, has
gualified to do business in this state under the provisions of Chapter 3
(commencing with Section 6403} of Part 11 of Division 1 of Title 1 of the
Corporations Code. Where the judgment debtor is a partnership, a statement
of the name of the partnership, whether it is a foreign partnership, and,
if it is a foreign partnership, whether it has filed a statement pursuant to

Section 15700 of the Corporations Code designating an agent Tor service of
process. Except for facts which are matters of public record in this state,

the statements required by:this paragraph may be made on the basis of the

judgment creditor's informa?ion and belief.

(6) A statement setting forth the name and address of the judgment creditor.
(c) A properly authenticated copy of the sister state judgment shall be

attached to the application.

Comment. Section 1710.15 states the reqguirements for the application fer
entry of judgment and requires that the application be filed with & superior
court regardless of the amount of the judgment. See &lso Section 1710.20
{venue).

Paragraph (1) of subdivision (b} adopts the statute of limitations ap-
plicable to bringing an action in this state on the sister state judgment.

The limitations period is determined by Title 2 {commencing with Section 312)
of Part 2 of the Code of Civil Procedure. Subdivision 3 of Section 337.5
prescribes s basic 10-year period for commencement of an action upon a sister
state judgment. However, the 10-year period is tolled while the judgment

debtor is absent frem the state. See Ceode Civ. Proc. § 351; Cvecich v.
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Giardino, 37 Cal. App.2d 394, 99 P.2d 573 (1940). On the other hand, a lesser
period as provided by the law of the sister state may be applicable under the

borrowing provision of Section 36l. Biewind v. Biewind, 17 Cal.Z2d 108, 109 P.2d

701 (19%1); Parhm v. Parhm, 2 Cal. App.3¢ 311, 82 Cal. Rptr. 570 {1969); Weir

v. Corbett, 229 Cal. App.2d 290, LO Cal. Rptr. 161 (196L); Stewart v, Spaulding,

72 Cal. 26%, 13 P, 661 (1887). But cf. Mark v. Safren, 227 Cal. App.2d 151,

38 Cal. Rptr. 500 (1964). For a good discussion of the problems of applying

a borrowing statute like Section 361, see Juneau Spruce Corp. v. International

Longshoremen's & Warshousemen's Union, 128 F. Supp. 697 (D, Hawaii 1955). If

the judgment is made payable in installments, the statute of limitations for

each installment runs from the time each payment falls due, Biewind v. Biewind,

supra; Delprey v. DeUprey, 23 Cal. 352 (1863); Mark v. Safren, supra.

It should be noted that the bar of the statute of limitations is also a
ground for vacating a judgment entered pursuant to this chapter. See Section

1710.40 and Comment.

paragraph (2) of subdivision {b) reflects tfe substantive requirement of
subdivision (a) of Section 1710.55. See also Section 1710.50(a}(2). Paragraph
(3) is designed to prevent double recovery. Where the sister state judgment is
payable in installments the "amount remaining unpaid" will be the total amount
of the judgment less amounts which have been paid. Of course, only the install-
ments which have fallen due and remain unpaid may be enforced by execution.
Paragraph (U4) reflects the substantive reguirement of subdivisions (b) and (c)
of Section 1710.55. The statement reguired by paragraph (5} of subdivision {b)
will provide information necessary to determine whether a writ of execution may
issue before notice of entry is given the judgment debtor. See Section 1710.45(b)
and Comment.

Subdivision {c) requires that a properly authenticaied copy of the sister
state judgment be attached to the application. Section 1736 of Title 28 of
the United States Code requires that full faith and credit be given to judg-

ments authenticated in the manner there set forth and thereby provides
-0~



certain maximum restrictions., For California provisions relating to

anthentication of judgments, see, 2.g., Evid. Code §§ 1452, 1453, 1530(a).

§ 1710.20. Venue

1710.20. ({a) The application shall be filed in the office of the clerk
of the superior court for:

{1} The county in which any judgment debtor resides; or

{(2) 1If no judgment debtor is a resident, any county in this state.

(b) The court may transfer proceedings under this chapter pursuant to

Title 4 (commencing with Section 392) of Part 2.

Comment. Section 17L0.20 states the venue requirements for proceedings
under this chapter. Where a judgment creditor errs in his application, the
judgment debtor may request a transfer of the proceedings under the general
provisions relating to transfer of venue. A transfer will not, however,

affect the validity of acticns already taken.

§ 1710.25. Entry of judgment

1710.25. Upon the filing of the application, the clerk shall enter a
judgment based upon the application for the amount shown therein to be remaining
unpaid under the sister state judgwent. Entry shall be made in the same manner

as entry of a judgment of the supsrior court.

Comment. Ssction 1710.25 is similar to Section 2 of the revised Uniform
Enforcement of Foreign Judgments act of 1964 which requires the clerk to file
e sister state judgment and treat it in the same manner as a judgment of his

state, QA Uniform Laws Ann. 488 {1965). Section 1710.25 accomplishes the
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same end by requiring entry of a Jjudgment on the basis of the judgment creditor'!s
application. See Section 1710.15. An authenticated copy of the slister state
Judgment is attached to the application. Where the sister state judgment is
payable in installments, the clerk enters judgment in installment form for the
amount remaining unpaid. Execution may issue only as to unpaid installments

which have accrued.

§ 1710.30. Notice of entry of judgment

1710.30, Notice of entry of judgment shall be served promptly by the
judgment creditor upon the Jjudgment debtor in the manner provided for service
of summons by Article 3 {ccmmencing with Section 415.10)} of Chapter 4 of
Title 5 of Part 2. Notice shall be in a form prescribed by the Judicial
Council and shall inform the judgment debtor that he has 30 days within

which to make a motion to vacate the Jjudgment.

Comment. Section 1710.30 requires the judgment creditor to serve notice
of entry of judgment pramptly. In procsedings under this chapter, the court
clerk does not send notice of entry of judgment as provided in Section 664.5.

Ordinarily, service of notice of entry of judement must be made at least
30 days before a writ of exscution may issue. See Section 1710.45(a)} and
Comment, However, in certain circumstances, the judgment dsbtor may be served
with a writ of execution before he is served with notice of entry of judgment.
See Section 1710.45(b), (c), and Comment. See also Code Civ. Proc. § 682.1

(service of writ on judgment debtor).

§ 1710.35. Effect of judgment; enforcement

1710.35. Except as otherwise previded in this chapter, a Judgment entered
pursuant to this chapter shall have the same effect as a money judgment of
a superior court of this state and may be enforced or satisfied in like

manney.,
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Comment. Section 1710.35 provides that a judgment entered pursuant to
this chapter is to be treated as a judgment of the superior court for purposes
of enforcement. Hence, for example, the vrovisions of the Code of Civil
Procedure regarding judgment liens ({Section 674), execution {(Section 681 et
seq.), and supplemental proceedings (Section 714 et seq.) apply to the judg-
ment. However, same variations exist between the enforcement procedures of
this chapter and those generally applicable. B5ee, £.g., Section 1710.45. A
judgment entered pursuant to this chapter may be enforced after 10 years as
provided by Section £35. Likewise, an action way be brought upon a judgment

entered pursuant to this chapter. Cf. Thamas v. Thomas, 14 Cal.2d 355, 358,

gh P.2d 810, 812 (1939); Atkinson v. Adkins, 92 Cal. App. L2k, 426, 268 P. W61,

W62 (1928). However, the same sister state judgment may not serve as the basis
for entry of more than one California judgment. See Sections 1710.55(b}), (e),

1710.60, and the Comments thereto.

§ 1710,40. Vacation of judgment

1710.40. ({a) A judgment entered pursuant to this chapter may be vacated
on any ground which would be a defense to an acticn in this state on the
gister state judgment.

(b} Not later than 30 days after service of notice of entry of judgment
pursuant to Section 1710.30, proocf of which has been made in the manner pro-
vided by Article 5 (commencing with Section 417.10) of Chapter L4 of Title 5
of Part 2, the judgment debtor, on written notice to the judgment creditor,

may make a motion to vacate the judgment under this section.

Comment. Section 1710.40 allows the judgment debtor to make a noticed
motion to vacate the entry of judgment on any ground which would be a defense
to an action in this state on the sister state judgment., Common defenses to
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anforeement of a sister state judsment include the following: the judegment is
not final and unconditional (whers finality means that no further action by the
court rendering the judgment is necessary to resolve the matter litigated); the
judgment was obtained by extrinsic fraud: the judgment was rendered in excess
of jurisdiction; the judgment is not enforceable in the state of rendition;
misconduct of the plaintiff; the judgment has already been paid; suit on the
judgment is barred by the statute of limitations in the state where enforcement

is sought. 5 B. Witkin, California Procedure Enforcement of Judgment § 19k

at 3549-3550 {24 ed. 1971); Restatement (Second) of Conflict of Laws
§§ 103-121 (1971}).

Where it appears that a writ of execution may be issued or levied before
the 10-day notice of motion period specified in Section 1005 has run, the
court may either shorten the time of notice under Section 1005 or grant a
stay of enforcement under Section 1710.50 in order to prevent execution before
the judgment debtor's motion can be heard. Equitable relief from the judgment
may be available in certain circumstances after the time for making a motion

to vacate has expired. See 5 B. Witkin, California Procedure Attack on Judgment

in Trial Court § 175 at 37hb-3745 (24 ed. 1971); Restatement of Judgments

§ 112 et seqg. (1942).

§ 1710.45, Issuance of writ of execution

1710.45. (a) Except as otherwise provided in this section, a writ of
execution on a judgment entered pursuant to this chapter shall not issue until
at least 30 days after the judgment creditor serves notice of entry of the
judgment upon the judgment debtor, proof of which has been made in the manner
provided by Article 5 {ccmmencing with Section 417.10) of Chapter 4 of Title 5

of Part 2.
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(b) A writ of execution may be issued before service of the notice of
entry of judgment if the judgment debtor is any of the folleowing:

(1) An individual who does not reside in this state.

(2) A foreign corporation not qualified to do business in this state
under the provisions of Chapter 3 (ccmmencing with Section 6403) of Part 11
of Division 1 of Title 1 of the Corporations Code.

(3) A foreign partnsrship which has not filed a statement pursuant to
Section 15700 of the Corporations Code designating an agent for service of
Process.,

(c) The court may order that a writ of execution be issued before service
of the notice of entry of judgment if the court finds upon an ex parte showing
that great or irreparable injury would result to the judgment creditoer if
issuance of the writ were delayed as provided in subdivision {(a).

(@) Property levied upon pursuant to a writ issued under subdivision (b)
or (¢) shall not be sold or distributed before 30 days after the judgment
creditor serves notice of entry of thz judgment upon the judgment debtor,
proof of which has been made in the manner provided by Article 5 (commencing
with Section 417.10) of Chapter 4 of Title 5 of Part 2. However, if property
levied upon is perishable, it may be sold in order to prevent its destruction
or loss of value, but the proceeds of the sale shall not be distributed to
the judgment creditor before the date sale of nonperishable property is

permissible.

Comment. Subdivision {a) of Section 1710.45 states the general rule which
requires service of the notice of entry of judgment at least 30 days before a
writ of execution may be issued. A writ of execution may not be issusd under

subdivision {a) unless proof of service has been filed which shows that the
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30-day requirement has been satisfied. Exceptions to subdivision (a) are
stated in subdivisions (b) and {c).

Subdivision (b) permits the issuance and levy of a writ of execution
before notice against the assets of threes types of nonresident debtors. Sub-
division {c) permits issuance of a writ upon an ex parte showing that great
or irreparable injury would result if the judgment creditor were required to
give notice before cbtaining a writ of executlon. Although the clerk may
issue writs of execution against the debtors described in subdivision (b}, the
creditor must obtain a court order before a writ of execution may issue under
subdivision (c). The clerk may rely on the information in the ecreditor's
application in deciding vwhether a writ of execution may be issued under sub-
division (b). See Section 1710.15(t)(5).

Subdivision (d) provides a special 30-day delay period which gives the
judgment debtor an opportunity to make a moticm to vacate the judgment before
his property is sold or distributed. See Section 1710.40. Section 1710.45

does not otherwise affect the general execution procedures.

§ 1710.50. Stay of enforcement

1710.50. (a} The court shall grant a stay of enforcement where:

{1) An appeal from the sister state judgment is pending or pay. be taken
in the state which originally rendered the Jjudgment. Under this paragrsph,
enforcement shall be stayed untll the proceedings on appeal have been concluded
or the time for asppeal has expired.

(2} A stay of enforcement of the sister state judgment has been granted
in the sister state. Undsr this paragraph, enforcement shall be stayed until

the sister state stay of enforcement expires or is vacated,

-15-



{3} The judgment debtor has made a motion to vacate pursvant to Section
1710.40. Under this paragraph, enforcement shall be stayed until the judgment
debtor's motion to vacate is determined.

{(4) Any other circumstance exists where the interests of justice require
a stay of enforcement.

{b) The court may grant a stay of enforcement under this section on its
own motion, oh ex parte motich, or coh noticed motion.

{(¢) The court shall grant a stay of enforcement under this section on such
terms and conditions as are just including but not limited to the following:

(1) The court may require an undertaking in an amount it determines to
be just, but the amount of the undertaking shall not exceed double the amount
of the judgment creditor’'s claim.

(2) If a writ of execution has beer issued, the court may order that it
remain in effect.

(3) If property of the judgment debtor has been levied upon under a writ
of execution, the court may order the levying officer to retain possession of
the property capable of physical possession and to maintain the levy on other

property.

Comrent. Section 1710.50 gives broad discretion to the court to grant a
stay of enforcement in the interests of justice. Where the court has adequate
information, it may grant the stay on ifs own motion. Otherwise, the burden
is on the judgment deblor to show a need for the stay on ex parte or noticed
motion., Subdivision (c) gives the couri broad discretion in fashioning the
terms of the stay in order to adeguately protect the interests of both the
Judgment creditor and the judgment debtor. Whether an undertaking is to be
reguired, and the amount of the undertaking if one is required, is left to
the discretion of the court which may consider factors such as the probability
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of a swccessful defense, the likelihood that the debtor will conceal or
transfer his assets, whether the debtor has already given a bond on appeal
in the sister state, and whether the debtor prefers having his property held

subject to levy rather than giving an undertaking.

§ 1710.55. Limitations on entry of judgment

1710.55. No judgment bas=d on a sister state judgrent may be entered
pursuant to this chapter in any of the following cases:

(a) A stay of enforcement of the sister state judgment is currently in
effect in the sister state.

{(b) An action based on the sister state judgment is currently pending
in any court in this state.

(¢) A judgment based on the sister state judgment has previously been

entered in any proceeding in this state,

Comment. Subdivision (a} of Sectiom 1710.55 prevents the judgment creditor
from using the procedures of this chapter to cbtain the entry of a judgment
based on a sister state judement where enforcement has been stayed in the
sister state. If entry of judgment is obtained in this state before the stay
of enforcement of the sister state judgment is granted in the sister state,
the judgment debtor may seek to stay enforcement of the California judgment
under Section 1710.50(a){2).

Subdivisions (b) and (c} of Section 1710.55, together with subdivision (b)
of Section 1710.60,preclude a judgment creditor Tfrom using his sister state
Jjudgment as defined in Section 1710.10{c) as the basis for more than one

Californlia judegment.
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§ 1710.60. Optional procsdure

1710.60. ({a) Except as provided in subdivision (b), nothing in this
chapter affects any right a judgment creditor may have to bring an action to
anforce a sister state judgment.

(b) No action to enforce a sister state judgment may be brought where a
judgment based on such sister state judpgment has previously been entered

pursuant to this chapter.

Comment. Subdivision (a) of Section 1710.60 is similar to Section 6 of
the revised Uniform Enforcement of Foreign Judgments Act of 1964. 94 Uniform
Laws Ann. 488, 489 (1965). The enactment of this chapter is not intended to
restrict the traditional method of enforecing a sister state money judgment
which requires the judgment creditor to bring an independent action in this

state. See 5 B, Witkin, California Procedure Enforcement of Judgment § 193

at 3548-35L49 (24 ed. 1970}; Restatement (Second) of Conflict of Laws §§ 99,

100, Ccmment b {1971); Restatement of Judgments § 47, Comment e {1942). How-
ever, subdivision {b) makes clear that the judgment creditor must choose

between the methods of enforcement offersd, He may not obtain two money Judgments
in this state based on one sister stats judgment as defined in Seetion

1710.10(c) by using the two different procedures. See alsc Section 1710.55(b).

§ 1710.65. Actions based on part of judgment of sister state not requiring
payment of money

1710.65. The entry of a judgment based on a sister state judgment pursu-
ant to this chapter does not limit the right of the judgment creditor to bring
an action based on the part of a judgment of a sister state which does not

require the payment of money, nor does the bringing of such an action limit
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the right of the judgment creditor to obtain entry of judgment based on the

sister state judgment pursuant to this chapter.

Ccmmenf. Section 1710.65 makes it clear that the enforcement of the
part of a judgment of a sister state ordering the payment-of money pursuant
to this chabter is independent of any action on the part of éuch Judgment
awerding somg other relief and that use of the two separate procedures 1s

not to be regarded as splitting a2 single cause of actlon.

Code of Civil Procedure § 1713.1 (amended)

Sec. i}. Section 1713.1 of the Code of Civil Procedure is

anended to read:
1713.1. As nsed in this ehapter:

{1) “‘Foreign state’’ meaus any governmental uwnit other
than ihe United States, or any state, district, commonwealth,

territory, insular possession thereof, or the Panama Canal

. Zone, the Trust Territory of the Pacific Islandserthe-Ryukya
(2} ““Foreign judgment'' means any judgment of & foreign

state granting or denying recovery of a sum of money, other

than & judgment for taxes, a fine or other penalty, or a judg-
ment for support in watrimonial or family matters.

Comment. Section 1713.1{1) 1s amended to reflect the return to
Japan of administrative rights over the Ryukyu Islands effective
May 15, 1972. See Agreement With Japan Concerning the Ryukyu Islands
and the Daito Islands, Junme 17, 197L, art. I, para. 1, art, V¥, paras. 1

& 2, T.I.A.S, No. 731k (effective May 15, 1972}).



§ 1713.3

Code of Civil Procedure § 1713.3 {amended)

Sec. K. Section 1713.3 of the Code of Civil Procedure is
smended to read:

17123 Except as provided in Seetton 17134, a foreigu
judgment mecting the reguirements of Seetion 17132 18 con-
clusive belween the parties 1o the extent that it grauts ar
denies recovery of a swm of money. The foreign Jwlement is
enforevzble in the same manner os the judgment of a sister
state which is entitied 1o f0ll fuith and eredit- , except that

it may not be enforced pursuant to the provisions
of Chapter 1 {commencing with Section 1710.10).

Comment.. The amendment of Section 1713.3 makes clear that the
procedure provided by Chapter 1 (commencing with Section 1710.10) for
entering a California Jjudgment based on & slster state judgment 1s
not available for the enforcement of forelgn nation money Jjudgmenta,
See Section 1710.10 &and Comment. Foreign nation money judgmenta are
enforced by bringing an action in California to obtain a domestic Judg-

pent., See 164 Fapt 72nd Street Corp. v. Ismay, 65 Cal. App.2d 5Tk, 151

P.2d 29 {194k).
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Code of Civil Procedure § 1915 {repealed)

See. 6. Section 1915 of the Code of Civil Procedure is repealed.

Jals | LT nni SH-PRG =Y T L }n_{ 2 r’ IPPIELEE e e
¥ HrE R i

Seetion 17133 0!‘ T]ﬂc 11 of P o ‘a ul Thh md{ a final Judg ALL

nent of any other tribunal of 2 farcign country having juris- IN

diction, arcording ta 1he Jaws of sl eountry. to proncunse STRIKEQUT
the jadeaent. shall have the same seffort 08 ;n e muntu whaere

pentbonad i tha-same sl tntinjadaments pendoncd
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Comment. Section 1915 is repealed because 1t has been largely lgnored
by the courts and has served no useful purpose. See A. Ehrenzvelg, Conflict
of Iavs § 45 et 163, n.25 {1962)("Being much too sweeping in its language + - -

this provision has remalned ineffective."). See also Ryder v. Ryder, 2 Cal,

App.2d4 426, 37 P.2d 1069 (1934); DeYoung v. DeYoung, 27 cal.2d 521, 165 P.2¢

457 (1946); Harlsn v. Harlan, 70 Cal. App.2d 657, 161 P.2d 490 (1945);

Schnlein v. Winchell, 230 Cal. App.2d 508, 41 Cal. Rptr. 145 (196L).

Section 1915 was enacted in nearly its present form in 1907 apparently with
an aye to the doctrine of reciprocity in order to asssure the foreign execution of
judgments entered in California against insurance companies in forelgn natlons,
primarily Germany, involving claims arising out of ihe 1906 earthquake and
fire. However, the section failed to achleve jts basic historlcal purpose whép
in 1909 the imperial court of Germany refused 1o permit the execution of Cali-
fornia judgments rendered by default against Germsn insurance compenles. GSee

lorenzen, The Enforcement of American Judgments Abroad, 29 Yale L.J. 188,

202-205 (1919). Since that time, the meaning and effect of Section 1915

have been & source of confusion. See, £.8., Scott v. Scott, 51 Cal.2d 245,

254, 331 P.2d 641, 6l (1998 )(Traynor, J., concurring); Ryder v. Ryder, Bupra;

Comnent, BRecognition of Foreign Country Divorees: Is Domicile Really Necessary?,
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4o Cal. L. Rev. 93 (1992}. The effect of Section 1915 was even further
diminished upon the enactment of the Uniform Foreign Money-Judgments Recogni-
tion Act (Sections 1713-1713.8) in 1967, which removed foreign nation money
jﬁdgments entitled to recognition under that sct from the effect of Section
1915. With the repeal of Section 1915, the enforcement of forzign nation
Judgments is determined by other statutory provisions and the decisions of the
courts under principles of the common law and private internaticnal law. See

Sections 1713-1713.8; Scott v. Scott, supra (Traynor, J., concurring); Restate-

ment (Second) of Conflict of Laws § 98, Comment b (1971); Smit, International

Res Judicata and Collateral Estoppel in the United States, 9 U,C.L,A. L. Rev.

N (1962).
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